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Menor andum opi ni on denyi ng the debtor’s di scharge under
8§ 727(a)(2)(A) and (B) and (4)(A) and (D).

The court denied debtor’s discharge under 8§ 727(a)(2) (A and
(B), because debtor transferred rental paynents for real property
| ocated in Idaho (“the Idaho property”) to his father, both
before and after the petition date, with the intent to hinder,
delay or defraud his creditors and the trustee. The court also
deni ed debtor’s discharge under 8 727(a)(4)(A), finding that
debtor know ngly and fraudulently nmade at | east false oaths in
connection with the Idaho property. Finally, the court found
t hat debtor should be denied a discharge under 8 727(a)(4) (D)
for know ngly and fraudulently w thholding a rental agreenent for
t he I daho property fromthe trustee.

The debtor was al so denied a di scharge under 8§ 727(a)(2),
for transferring and concealing property within one year of the
petition date with the intent to hinder or delay his creditors.
Approxi mately one nonth before debtor filed his chapter 7
petition, he transferred $125,000 to a newly opened bank account
in another state. Debtor admtted in his trial testinony that he
noved the funds to prevent the prejudgnent attachnent of those
funds by certain state court plaintiffs. Debtor argued that the
nmovenent of funds did not qualify as a transfer under
§ 727(a)(2)(A), because he retained title to the funds and did
not transfer themto a third party. The court rejected this
argument .

The court al so deni ed debtor’s discharge under
8§ 727(a)(4) (A for know ngly and fraudul ently making materi al
fal se oaths by failing to disclose several prepetition transfers
fromhis personal checking account. Debtor argued that the
om ssions were not material, because the transfers ultimtely
woul d not have been recoverable by the trustee as preferenti al
transfers under 8§ 547. The court rejected this argunent, finding
t hat whether the transfers were avoi dabl e and thus recoverabl e
for the benefit of the estate was for the trustee to decide, not
debt or.



Finally, the court denied debtor’s discharge under
§ 727(a)(4)(A) for know ngly and fraudul ently making a materi al
fal se oath when he failed to disclose a closed bank account in
his statenent of financial affairs.
P03- 3(37)
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UNI TED STATES BANKRUPTCY COURT
FOR THE DI STRI CT OF OREGON

In Re: Bankr upt cy Case

No. 301-42314-el p7
GQJY B. RENCHER, |1

Debt or .

ROBERT K. MORROW | NC., Adver sary Proceeding

)
)
)
)
)
)
|
g No. 02-3329-el p
)
)
)
)
)
)

Pl aintiff,
V. MEMORANDUM OPI NI ON
GQUY RENCHER, |1,
Def endant .
. Overview
Debtor Guy B. Rencher, Il (“debtor”) is an attorney who, in

addition to practicing |law, was involved in numerous business
activities, some of which involved raising noney frominvestors. By
the tine debtor filed his chapter 7! petition on Decenber 12, 2001,
he was facing nultiple |awsuits in connection with his business

activities.

. Unl ess otherw se indicated, all chapter, section and rule
references are to the Bankruptcy Code, 11 U S. C. 88 101-1330, and to
t he Federal Rul es of Bankruptcy Procedure, Rules 1001-9036.
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Robert K. Morrow, Inc., the chapter 7 trustee (“the trustee”),
filed a conplaint to deny debtor a discharge under 8§ 727(a)(2)-(6).
The pertinent facts will be discussed in detail below in connection
with the analysis of the trustee’s clains. For the reasons set
forth below, debtor’s discharge will be deni ed.

1. Issue
Whet her debtor shoul d be denied a di scharge under § 727(a).
I11. Analysis

The trustee asserts clains under 8 727(a)(2)(A) and (B); (3);
(4)(A) and (D); (5) and (6)(C). Because this case primarily
i nvol ves debtor’s failure to qualify for a discharge under
§ 727(a)(2) and (4)(A), | wll discuss the elenents of those two
provisions in detail at the outset. The elenents of § 727(a)(3),
(4)(D) and (5) wll be discussed bel ow as necessary in connection

with the factual allegations to which they relate.? 1 wll then

2 The trustee al so asserts that debtor should be denied a
di scharge under 8§ 726(a)(6)(C), because debtor refused to disclose
the identity of his postpetition accountant until ordered by the
court to do so. The trustee has not established that debtor should
be deni ed a discharge under § 727(a)(6) (0

Section 727(a)(6) states that a debtor will be denied a
di scharge if

the debtor has refused, in the case-

(© on a ground other than the properly invoked
privilege against self-incrimnation, to respond to a
mat eri al question approved by the court or to testify[.]

(conti nued...)

Page 2 - NMEMORANDUM OPI NI ON




© 00 N o o b~ w N P

N NN N N NN R R R R R R R R R R
o o M WO N P O O 0O N OO oM WO DN P O

di scuss credibility, because it has been a major factor in this
proceeding. Finally, I wll discuss the clains upon which debtor’s
di scharge will be denied. As | explain below, there are multiple,

i ndependent grounds for denying debtor’s discharge, even w t hout
addressing all of the factual and | egal contentions relied upon by
t he trustee.

A. Overview of Requirenents of 8 727(a)(2) and (4) (A

The burden is on the plaintiff in a 8§ 727 action to establish,
by a preponderance of the evidence, that a debtor should be denied a

di scharge. In re Beauchanp, 236 B.R 727, 730 (9th G r. BAP 1999),

aff'd, 5 Fed. Appx. 743 (9th G r. 2001) (unpublished; adopting BAP

opi ni on).

2(...continued)
This provision “applies when the debtor refuses to answer ‘a
mat eri al question approved by the court.”” 6 Lawence P. King,
CoLLI ER ON BANKRUPTCY § 727.09[ 3] (15th ed. Rev. 2003)(quoting
§ 727(a)(6)).

“Court” nmeans a judge, and not sinply a trustee, United States
trustee or other official. The debtor’s refusal to answer a
guestion that has not been approved by the court is not a basis
for denial of a discharge. Thus, a refusal to answer questions
in acreditors’ neeting or a deposition is not grounds for
deni al of discharge if, when the court subsequently approves

t he question, the debtor answers it.

Id. Debtor revealed the identity of his postpetition accountant
after | entered an order requiring himto do so. Debtor’s earlier
failure to identify his accountant does not warrant denial of his
di scharge under 8§ 727(a)(6)(C

Page 3 - MEMORANDUM OPI NI ON
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1. Section 727(a)(2)

Section 727(a) provides that the court shall grant the debtor a
di scharge unl ess
(2) the debtor, with intent to hinder, delay, or defraud a
creditor or an officer of the estate charged with custody of
property under this title, has transferred, renoved, destroyed,
nmuti1 |l ated, or concealed, or has permtted to be transferred,
removed, destroyed, nutilated, or conceal ed--

(A) property of the debtor, within one year before
the date of the tfiling of the petition; or

(B) property of the estate, after the date of the
filing of the petition[.]

To deny a debtor a discharge under section 727(a)(2)(A) or (B)
the plaintiff must show that (1) debtor transferred or conceal ed
property; (2) the property was property of the debtor (prepetition)
or property of the estate (postpetition); (3) the transfer occurred
wi thin one year before the bankruptcy was filed (727(a)(2)(A)) or
after the petition was filed (727(a)(2)(B)); and (4) debtor acted
with the intent to hinder, delay or defraud a creditor or an officer
of the estate. 1n re Devers, 759 F.2d 751 (9th Gr. 1985); Inre
Aubrey, 111 B.R 268, 273 (9th Cir. BAP 1990).

The intent to hinder, delay or defraud nust be actual, as
opposed to constructive intent. Devers, 759 F.2d at 753-54. The
requisite intent may be inferred fromthe actions of the debtor,

id., or fromthe circunstances of the case. In re Wodfield, 978

F.2d 516, 518-19 (9th Cr. 1992). *“A continuing pattern of w ongful
behavi or is one indication of fraudulent intent.” 6 Lawence P.

Ki ng, CoLLIER ON BANKRUPTCY § 727.02[3][b] (15th ed. Rev. 2000)(citing
Devers). “Certain ‘badges of fraud’ strongly suggest that a
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transaction’s purpose is to defraud creditors unl ess sone ot her
convi nci ng expl anati on appears.” Whodfield, 978 F.2d at 518.
Badges of fraud include the foll ow ng:

1. A close relationship between the debtor and the transferee,

id;
2. Atransfer in anticipation of a lawsuit, id;
3. The receipt of inadequate consideration, id;
4. “[U nusual nethods of transacting business[,]” In re Titus,

75 B.R 256, 259 (Bankr. WD. M. 1985)(quoting Allison v. MIldred,

307 S.W2d 447, 453 (M. 1957));

5. A debtor’s “failure to produce avail abl e expl anatory or
rebutting evidence when the circunstances attending the transfer are
suspicious[,]” Titus, 75 B.R at 259; and

6. Transfers nmade i mMmediately before the filing of a
bankruptcy petition. 3 NORTON BANKRUPTCY LAWAND PRACTICE 2D § 74: 4
(1994) .

2. Section 727(a)(4)(A
Under 8§ 727(a)(4)(A), a debtor’s discharge should be denied if

t he debtor knowi ngly and fraudulently nmade a fal se oath or account
in or in connection with his or her bankruptcy case.
To deny a debtor a discharge under 8§ 727(a)(4)(A), the
plaintiff nmust show that (1) the debtor know ngly and

fraudul ently made a false oath; and (2) the false oath rel ated
to a material fact.

In re WIls, 243 B.R 58, 62 (9th Cr. BAP 1999).
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a. Intent
To deny di scharge under 8 727(a)(4), “[i]ntent nust be actual,
not constructive.” 1d. at 64. As with § 727(a)(2), intent nmay be
inferred fromthe circunstances of the case and the sanme badges of
fraud di scussed above. 1d. at 64 n.4. “A court may find the
requisite intent where there has been a pattern of falsity or froma
debtor’s reckless indifference to or disregard of the truth.” 1d.

at 64. See also Inre Tully, 818 F.2d 106, 112 (1st G r. 1987)(A

debtor’s reckless indifference to the truth “has consistently been
treated as the functional equivalent of fraud for purposes of

§ 727(a)(4)(A).").

b. Mteriality

Materiality is broadly defined. WIIls, 243 B.R at 62.

A false statenent is material if it bears a relationship to the

debtor’s business transactions or estate, or concerns the

di scovery of assets, business dealings, or the existence and

di sposition of debtor’s property.
Id. A false statenent or om ssion need not cause direct financial
prejudice to creditors to be material. Wile “[a] fal se statenent
or omi ssion that has no inpact on a bankruptcy case is not grounds

for denial of a discharge under § 727(a)(4)(AJ[,] . . . an om ssion
or msstatenment relating to an asset that is of little value or that
woul d not be property of the estate is nmaterial if the om ssion or
m sstatenment detrinentally affects the adm nistration of the
estate.” |d. at 63 (citations omtted). An omi ssion detrinentally
affects admnistration of the estate if it “adversely affects the

ability to discover other assets or to fully investigate the
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debtor’ s pre-bankruptcy dealing and financial condition.” |d.
(quoting King, CoLLIER ON BANKRUPTCY § 727.04[ 1][Db]).
B. Credibility

A discharge in bankruptcy is a privilege, not aright. [Inre
Cox, 41 F.3d 1294, 1296 (9th Cr. 1994). The privilege of discharge
and the resulting benefit of a fresh start are dependent on a ful
and accurate disclosure of the debtor’s financial affairs. |1d.
“IClonpl ete disclosure is the touchstone in a bankruptcy case.” In

re Bernard, 99 B.R 563, 570 (Bankr. S.D.N Y. 1989).

Debtor has fallen far short of providing conplete disclosure,
and his failure to do so is attributable to a deliberate and
concerted effort to withhold information. The nunmber and magnitude
of the inaccuracies in debtor’s bankruptcy papers are, as the
trustee’s attorney said during his opening statenent, staggering.
This is especially true considering that debtor is an experienced
attorney and businessman and that he has had the benefit of being
represented by an experienced bankruptcy attorney.

Debtor’s conduct leading up to trial was marked by a | ack of
cooperation and obstructiveness. At trial, debtor did not directly
answer the questions posed to him |Instead, he testified with
cal cul at ed evasi veness. Wen debtor did testify directly as to
rel evant matters, | often found himnot to be credible. | base this
finding in part on ny observation of debtor’s deneanor. In
addition, the record includes a particularly egregi ous exanpl e of

debtor’ s di shonesty.
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As will be discussed in nore detail below, the trustee alleged
t hat debtor should be denied a discharge for certain acts and
om ssions in connection with two bank accounts.® Debtor’s position
is that neither he nor his wife had actual ownership interests in
the two accounts, even though one of the accounts was held in his
name and the other in his wife’'s. Debtor testified at trial that he
had never represented that he had an ownership interest in either of
the accounts. This, it turns out, was not true. In March and Apri
of 2001, debtor represented that he owned the accounts in connection
with two separate, personal |oan applications. See Exhibits 64 at 4
(clai mng ownership of both accounts); 65 at 11 (claimng ownership
of one of the accounts).

Debtor’s wife, Meadena Rencher, also testified at trial. |
found her credibility to be equally suspect. Ms. Rencher testified
that she had never represented that the funds in US Bank account
nunber 153691137340, which was titled in her name, were her funds.
This is not true. Ms. Rencher signed one of the | oan applications
in which she and debtor represented that they owned the funds in
t hat account. See Exhibit 65 at 12. | also found Ms. Rencher’s
testimony on other points to be evasive, rehearsed and generally

unbel i evabl e.

3 The two accounts are US Bank account nunbers 153691612938
and 153691137340.
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C. Application of Requirenents of 8 727 to Trustee's Factua

Al | egati ons

1. | daho Property

In his Schedule A debtor stated that he owned residential real
property in Kooskia, ldaho (“the Idaho property”) in joint tenancy
with right of survivorship. Exhibit 55.

On July 17, 2002, the trustee conducted a Rul e 2004 exam nation
of debtor (“the 2004 exani). Debtor testified that he bought the
| daho property in 2001 fromhis father and that he owned the
property jointly with his wife. Exhibit 59, 120:18 - 121:09.

However, he invoked the Fifth Anendnent privilege and refused to
reveal the purchase price of the property. 1d. at 120:20-22. In
his Schedule F, Creditors Hol ding Unsecured Nonpriority C ains,
debtor listed his father, Frank Rencher, as a creditor and stated
that the debt owed to his father was for a $129, 568 personal | oan.
Exhi bit 55. At the 2004 exam debtor refused to state whether this
debt was based on his purchase of the |Idaho property, again invoking
the Fifth Arendnment. |1d. at 121:10-18. Debtor al so invoked the
Fifth Anmendnent and refused to state whether the Idaho property was
being rented on the petition date. 1d. at 127:1. The subject of an
entity identified as the Dorado LLC (“Dorado”) cane up at the 2004
exam Debtor refused, on Fifth Amendnent grounds, to say whether he

was a manager of Dorado or whether Dorado assigned a rental
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agreenment to his father within one year of the petition date.* 1d.
at 136: 16- 24.

On May 20, 2003, less than two weeks before trial, the trustee
deposed debtor. The foll ow ng exchange between debtor and the
trustee’'s attorney took place at the deposition. | have included a
| engt hy excerpt, because debtor nade several inportant statenents,
and because the excerpt illustrates debtor’s |ack of cooperation and
evasi ve testinony, which have been hall marks of this case.

Q In 2001, you purchased some property fromyour father in
Kooski a, |daho, correct?

A | believe so, yes.

Q Was that property rented at any tinme during 20017

A. | don’t recall whether it was or not. | mean, |’ m not
positive.

Q Has it ever been rented since you ve owned it?

A. Yeah.

Q When was that?

A.  I’mnot sure when the dates were. | nean, | just don't
recall at the nonent.

Q Was it before or after you filed the bankruptcy petition?

A | honestly don’t recall right now. | don’'t know.

4 The parties disagree in their trial nenoranda about the
propriety of drawing a negative inference fromdebtor’s refusal to
testify based on his invocation of the Fifth Arendnent. The Suprene
Court has held that a court in a civil matter may, under certain
circunstances, draw an adverse inference froma party’'s refusal to
testify on Fifth Amendnent grounds. See Baxter v. Palm giano, 425
U S. 308, 318 (1976). | need not decide whether a negative
i nference woul d be proper in this case, because there is nore than
enough evi dence to deny debtor his discharge w thout drawi ng a
negative inference fromhis invocation of the Fifth Arendnent.
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Wio was it rented to?

Oh. | nmean, | don’t renenber their nanes of f hand.
Was there a witten | ease agreenent?

| believe there was.

Do you have a copy of that?

Not with ne.

Do you have a copy of that in your records sonmewhere?

Possibly. Possibly meaning, since filing this bankruptcy,

" moved my office twwce and so | can’'t quite as easily put

hands on docunments as | could a year ago or [a] year and a half

ago.

Q |s the property currently rented?

A Yes.

Q Who gets the paynent on that rent?

A The paynent goes to ny father.

Q Wiy does it go to your father?

A Because he’'s the owner of the LLC that is the real party
in interest on the property.

Q |’ m confused. | thought you bought the property.

A | bought the property as a nomi nee for another entity.

Q What is the other entity?

A Dorado LLC

Q What ki nd of arrangenent do you have with Dorado LLC?

A | " mthe manager

Q And who owns Dor ado?

A As far as | know Frank Rencher does.

Q When did you transfer your interest in the property to
Dor ado?

Page 11 -
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|”mholding it as a nom nee.

And you’ ve always held it as a nom nee?

Yes.

Okay. Did you disclose this in your bankruptcy schedul es?
The bankruptcy schedul e says that | own it.

But you're telling me today that you don’t own it?

| have always considered that - | have legal title to it.

as of today, | don't think I have any title anynore. |
ve the trustee sale was | ast week.

D d you ever receive any rent paynents?

| received themon behalf - | nean, the check was nade out
| want to be cl ear about that.

How nmuch was the nonthly rental ?

It was 500 a nont h.

And you don't recall when that began?

Not today | don’t renenber

Were you collecting rent after Decenber 20017

Yes.

Were you collecting rent prior to Decenber 2001?

| don’t recall if I was or not. | would say probably.

And every tine you received a rent check you passed it on
ur father?

Yes.

Are those transfers disclosed in your schedul es anywhere?
No, they are not.

Why not ?

MEMORANDUM COPI NI ON
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A Frankly, | didn’'t even think about them when we were doing
it. | just forgot them

Exhi bit 57A, 50:14 - 54:21.

At trial, debtor testified that there was a rental agreenent
that started in Novenber of 2001 between himand individuals
identified as the Hicks. Debtor admtted that the rental agreenent
was not disclosed in his schedules or statenment of financi al
affairs, and that it should have been. Debtor’s explanation for not
di sclosing the rental agreenent is that he overlooked it. Debtor
testified that the rental paynents were sent to himat his office,
he deposited the paynents into the Dorado checking account and then,
“general ly speaking,” the funds were paid to his father on a note
owed to his father by Dorado.

As is discussed nore fully below, | conclude that debtor should
be deni ed a di scharge under 8727(a)(2)(A) and (B) and (4)(A) and (D)
as a result of his acts and om ssions in connection wth the Idaho
property.

a. Section 727(a)(2)

Debtor’s discharge will be denied under § 727(a)(2)(A) and (B)
because he transferred rental paynments for the |Idaho property to his
father, both before and after he filed his bankruptcy petition, with
the intent to hinder, delay or defraud his creditors and the
trustee.

Debtor admits in the pre-trial order (“the PTO') that he
transferred rental paynents to his father after the petition date.

At trial, debtor challenged the trustee’'s assertion that he
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transferred rental paynents to his father prepetition, stating that
t here was no evidence of any such transfers. | disagree.

Debtor testified at trial that he and the Hi cks entered into
the rental agreement in Novenber of 2001. Gven that the renta
agreenment began in Novenber of 2001, | infer that sonme paynent was
made under that agreenent before debtor filed his petition in
Decenber. O her evidence in the record supports this finding. At
hi s deposition, which is excerpted above, debtor stated that he was
“probably” collecting rent paynents prior to Decenber 2001. Exhibit
57A, 54:12. Gven debtor’s history of evasive testinony in this
case, | take this as an adm ssion of at |east one prepetition
transfer. At the deposition, the trustee’s attorney then asked why
the transfers were not disclosed in debtor’s schedul es. Debtor
stated that he sinply forgot about them when he was preparing his
petition. |If debtor had not collected prepetition rental paynents,
t here woul d have been nothing for himto forget. Debtor testified
at his deposition that every tinme he received a paynent under the
rental agreenment, he transferred that paynent to Dorado and then to
his father. Therefore, | find that debtor transferred at |east one
rental paynment to his father via Dorado prepetition.?

To deny a debtor a discharge under 8§ 727(a)(2), the property
transferred nust be property of the debtor, if transferred

prepetition, or property of the estate, if transferred postpetition.

> Even if there was no prepetition transfer of rental
paynents, debtor admtted that he transferred postpetition rental
paynents to his father.
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| reject debtor’s argunent that the transfers do not qualify under
8§ 727(a)(2), because he owned the Idaho property only as a nom nee
for Dorado and, as a result, the rental paynents did not belong to
himor his estate. Debtor stated that he owned the |daho property
in his Schedule AL He testified that he owned the property jointly
with his wwfe at his 2004 exam It was not until his deposition,
| ess than two weeks before trial, that debtor first reveal ed the
all eged real nature of his ownership of the |Idaho property.
Debtor’s | ast m nute explanation smacks of desperation, not truth.
Debt or provi ded no i ndependent or docunentary evidence that he owned
the property as a nom nee for Dorado, despite testifying at his
deposition that such evidence exists. See Exhibit 57A, 53:15-20.
I nstead, the only evidence is debtor’s self-serving, unsubstanti ated
testinmony, which | do not find credible.

| find that debtor transferred the rental paynments with the
intent to hinder, delay or defraud his creditors and the trustee.
Debtor’s transfers of the rental paynent to Dorado and his father
carry one of the classic badges of fraud: a close relationship
between the transferor and the transferee. In this case, the
transferees were Dorado, a business entity for which debtor was the
manager, and debtor’s father. The transfers, when conbined with
debtor’s failure to disclose nunerous transactions and facts
connected with the Idaho property, which | discuss next, are part of
a continuing pattern of wongful behavior indicating a fraudul ent
intent to put the rental paynents beyond the reach of the trustee

and debtor’s creditors.
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b. Section 727(a)(4) (A

Debtor will also be denied a discharge under § 727(a)(4)(A),
because he knowi ngly and fraudul ently nade several false oaths
relating to material facts in connection with the |Idaho property.

Debt or nmade at |east four false oaths concerning the |Idaho
property. First, debtor nade a fal se oath when he failed to
di scl ose the prepetition transfer of rental paynents to Dorado and
his father in response to question 3(b) of the statenent of
financial affairs, which requires disclosure of all paynents nmade
wi thin one year preceding the petition date for the benefit of
creditors who were insiders. Both Dorado and debtor’s father
qual ify as insiders under the Bankruptcy Code.?®

Second, debtor made a false oath at the §8 341(a) neeting of
creditors (“the 341(a) neeting”) held on January 17, 2002. At that
neeting, the trustee asked debtor the foll ow ng question:

Q In the 12 nonths prior to the time of filing your
bankruptcy did you pay or give any noney or anything of
value to any friends or relatives other than in the
ordi nary course of support and/or usual and regular
holiday type gifts?

A No.

Exhi bit 58, 4:19-24. This was a fal se statenent. Debt or

transferred at | east one rental paynent to his father prepetition.

6 An insider of an individual debtor includes a “relative of
the debtor” and a “corporation of which the debtor is a director,
officer, or person in control[.]” 8 101(31)(A) (i), (ii).
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Debtor testified at trial that he entered into the rental
agreement with the Hi cks in Novenber 2001. As a result, the |ease
of the Idaho property should have been |isted on debtor’s Schedul e
G which requires disclosure of, anong other things, all unexpired
| eases of real property. Debtor’s failure to disclose the rental
agreenent was his third fal se oath.

Finally, question 18 of the statenent of financial affairs
requires an individual debtor to disclose, anong other things, al
busi nesses in which the debtor was a managi ng executive. Debtor
testified at the 2004 examthat he was the manager of Dorado, the
al | eged real owner of the |Idaho property.’ Debtor nade a fal se oath
when he failed to disclose that he was Dorado’ s nmanager in response
to question 18 of the statenent of financial affairs.?

There is no question that these false oaths relate to materi al
facts. Debtor’s false statenents are material, because they relate
to debtor’s business transactions and estate and concern the

di scovery of assets and the disposition of debtor’s property.

! | have already rejected debtor’s claimthat he held the
| daho property as a nom nee for Dorado. However, even if this were
true, debtor made a false oath when he failed to disclose that fact
in response to question 14 of the statenent of financial affairs,
whi ch requires disclosure of property owned by another that the
debtor holds or controls.

8 Debtor’s Schedule I, Current Incone, discloses nonthly
income fromreal property of $500, although it does not specify from
what real property. This partial disclosure of information does not
insul ate debtor fromthe legal inplications of the fal se oaths
di scussed above.
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| also find that debtor nade these fal se oaths know ngly and
fraudul ently.

[Multiple omissions of material assets or information .
support an inference of fraud if the nature of the assets or
transacti ons suggests that the debtor was aware of them at the
time of preparing the schedul es and that there was sonethi ng
about the assets or transactions which, because of their size
or nature, a debtor m ght want to conceal

In re Coonbs, 193 B.R 557, 565 (Bankr. S.D.Cal. 1996). Debtor’s

mul tiple om ssions of material information concerning the |daho
property reveal an intent to obfuscate the true nature of his
ownership of that property and secure the rental paynents for his
f at her.

Debt or mai ntains that he sinply overl ooked the rental agreenent
and the transfer of rental inconme in preparing his bankruptcy
papers. Wiile an honest m stake is not grounds for denial of

di scharge, see In re Beaubouef, 966 F.2d 174, 178 (5th Gr. 1992),

do not believe that debtor’s om ssions are attributable to an honest
m st ake. °

Debtor testified at trial that he entered into the rental
agreenent with the Hi cks in Novenber of 2001. The proximty of that
agreenent to the filing of debtor’s petition nmakes it unlikely that

he sinply overl ooked it.

o Even if debtor’s failure to disclose the rental agreenent
and transfer of rental inconme in his bankruptcy papers and at the
341(a) nmeeting was attributable to an honest m stake, which I do not
bel i eve, debtor offers no explanation for failing to disclose that
he was t he manager of Dorado.
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Debtor also argues in his trial nmenorandumthat the trustee
wai ved his right to assert this claimbecause the trustee told him
at an early, unofficial neeting, that he was going to abandon the
| daho property. | reject this argunent for two reasons.

First, debtor did not raise the affirmative defense of waiver
in his answer. A defense not raised in an answer is generally

waived. Fed. R CGv. P. 8(c);¥® Inre Nat'l Lunber and Supply,

Inc., 184 B.R 74, 79 (9th G r. BAP 1995). Second, there is nothing
in the record to suggest that the trustee intended to waive his

§ 727(a)(4)(A) claim In fact, at debtor’s 2004 exam the trustee’'s
attorney specifically told debtor that, even if the Idaho property
was abandoned at some point in the future, the trustee intended to
pursue clains arising fromtransactions connected with that

property. Exhibit 59, 149:8-11. The trustee did not waive his
right to assert a claimunder 8§ 727(a)(4)(A) in connection with the

| daho property.

c. Section 727(a)(4) (D

The trustee also asserts a claimunder § 727(a)(4)(D), arguing
t hat debtor shoul d be denied a di scharge because he know ngly and
fraudulently withheld the rental agreenent for the |Idaho property.

| agree. !

10 Fed. R Civ. P. 8(c) is nade applicable to adversary
proceedi ngs by Rule 7008.

1 The trustee al so asserts that debtor should be denied a
(conti nued...)
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Section 727(a)(4)(D) states that a debtor’s di scharge shoul d be
denied if the debtor know ngly and fraudul ently

wi thheld froman officer of the estate entitled to possession

under this title, any recorded information, including books,

docunents, records, and papers, relating to the debtor’s

property or financial affairs[.]

The trustee requested that debtor produce the rental agreenent
for the Idaho property at the 2004 examin July 2002. Exhibit 59,
148: 1-6. After debtor failed to produce the rental agreenent, the
trustee served a Request for Production of Docunments and
Interrogatories (“the discovery request”) on debtor on March 14,
2003. Anong other things, the trustee requested (1) copies of
docunents regarding the ownership of the Idaho property and (2)
copies of all contracts between Dorado and debtor’s father. After

debtor’s repeated failure to produce docunents responsive to the

di scovery request, or to explain his failure to do so, | entered an

(.. .continued)
di scharge in connection with the Idaho property under 8 727(a)(3),
whi ch states that a debtor should be denied a discharge if

t he debtor has conceal ed, destroyed, nutilated, falsified, or
failed to keep or preserve any recorded information, including
books, docunents, records, and papers, fromwhich the debtor’s
financial condition or business transactions m ght be

ascertai ned, unless such act or failure to act was justified
under all of the circunstances of the case[.]

““ITI]ntent to conceal one’s financial conditions is not a necessary
el ement for the denial of discharge under 8§ 727(a)(3).’” 1n re Cox,
41 F.3d 1294, 1297 (9th Gr. 1994)(quoting In re Wlfson, 139 B.R
279, 287 (Bankr. S.D.N. Y. 1992)). Because | have deci ded that
debtor knowi ngly and fraudulently withheld the rental agreenent, |
need not deci de whether he also should be denied a di scharge under
§ 727(a)(3).
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order captioned Order Regarding Second Mtion for Discovery
Sanctions (“the sanctions order”), which provided, inter alia, that
. [ Debtor] shall be barred from produci ng any evi dence at the

ial on this matter regarding issues that were the subject of

1
tr
t he Di scovery Request.

2. [T]he court shall draw all inferences regarding the
[debtor’s] failure to produce any evidence and any evi dence
Introduced by Plaintiff relating to the subject matter of the
Di scovery Request in the light nost favorable to the Plaintiff
and adversely against [debtor].
Order Regardi ng Second Modtion for Discovery Sanctions, 2:9-16.
Consi stent with the sanctions order, I will draw all inferences
regarding debtor’s failure to produce the rental agreenment for the
| daho property agai nst debtor.?*?
At trial, debtor testified that there was a witten rental
agreenent, but that, “regrettably,” he had not been able to find
t hat agreenent.
| do not believe debtor’s explanation. Debtor’s failure to
produce the rental agreenment cannot be viewed in isolation.
Instead, it nust be considered in light of the numerous w ongful
acts and om ssions involving the Idaho property discussed at |ength
above. | find that debtor knowi ngly and fraudulently refused to

produce the rental agreenment for the |Idaho property as part of his

schenme to shield the rental incone fromhis creditors and the

t rust ee.
12 A negative inference would be warranted even in the
absence of the sanctions order. “The failure of a party to provide

evi dence peculiarly available to that party supports the inference
that the truth would be damaging to that party.” Barry Russell,
BANKRUPTCY EVi DENCE ManuAL 8§ 301.1 (2003).
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For the reasons set forth above, debtor will be denied a
di scharge under § 727(a)(2)(A) and (B) and (4)(A) and (D).

2. Zions Bank Account

On Novenber 14, 2001, approxinmately one nonth before debtor
filed his chapter 7 petition, he opened a personal bank account at
Zions First National Bank in Uah (“the Zions bank account”).

Exhi bit 28. The account was opened with a $125, 000 deposit.®
Debtor listed the Zions bank account as a closed account in response
to question 11 of his statenment of financial affairs.

At trial, debtor testified he was under various personal and
financial pressures in Novenber of 2001. Chief anong the financi al
pressures was the threat of nultiple lawsuits. According to
debtor’s testinmony, at |east one |lawsuit was actually filed in
Novenmber of 2001. Debtor testified that he was particularly
concerned with one set of plaintiffs who were represented by
attorney Gary Berne. Debtor admtted in his trial testinony that he
noved the funds to the Zions bank account to prevent the prejudgnent
attachnment of those funds by the plaintiffs represented by M.

Ber ne.

13 The statenent for the Zions bank account shows a deposit
of $100, 000 on Novenber 21, 2001. The trustee does not dispute
debtor’s testinony that this entry was a m st ake.
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Debtor’s discharge will be denied under 8§ 727(a)(2)(A), because
he transferred and conceal ed the $125, 000 deposited into the Z ons
bank account with the intent to hinder and delay his creditors.

Debt or argues that his novenent of funds to the Zions bank
account does not qualify as a transfer under 8§ 727(a)(2)(A), because
he retained title to the funds and did not transfer themto a third
party. According to debtor, 8§ 727(a)(2) does not apply unless a
debtor divests hinself of title to or possession of the property in
guestion. That is not the | aw

The Bankruptcy Code defines a transfer as “every node, direct
or indirect, absolute or conditional, voluntary or involuntary, of
di sposing of or parting with property or with an interest in
property . . . [.]” § 101(54).

Under this definition, any transfer of an interest in
property is a transfer, including a transfer of possession,
custody or control, even if there is no transfer of title,
because possession, custody and control are interests in

property. A deposit in a bank account or siml|ar account is a
transfer.

6 King, CoLLIER ON BANKRUPTCY § 727.02[5] (Rev. 2003)(citing In re

Bernard, 96 F.3d 1279, 1282 (9th Cir. 1996)). |In Bernard, the Ninth

Crcuit held that the debtors’ novenment of funds to evade attachnent
qualified as a transfer under the Bankruptcy Code’'s extrenely broad

definition of that term and warranted the denial of discharge under

14 Because | have decided that debtor will be denied a
di scharge under 8§ 727(a)(2), | need not decide whether the trustee
has established that debtor should be denied a di scharge under
§ 727(a)(3), (4) and (5) in connection with the Zions bank account.
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§ 727(a)(2), even though the debtors never parted with title to the

funds. Debtor’s overly restrictive definition of a transfer is also
inconsistent with the Nnth Crcuit’s position that “lack of injury

to creditors is irrelevant for purposes of denying a discharge in

bankruptcy.” In re Adeeb, 787 F.2d 1339, 1343 (9th Cr. 1986).1%

Debtor al so argues that § 727(a)(2) does not apply, because the
plaintiffs represented by M. Berne did not have a judgnment agai nst
hi m when he transferred the funds to the Zions bank account.
reject this argunent. The record is clear that, at the tinme of the
transfer, debtor was aware of and notivated by what he considered to
be the imm nent and inevitabl e prejudgnent attachnent of his assets
by the plaintiffs represented by M. Berne. Those plaintiffs’
clainms arose prepetition, making themcreditors under the Bankruptcy

Code’s broad definition.® See Inre Qivier, 819 F.2d 550, 552-53

(5th Cir. 1987)(debtors’ transfer of house after auto accident but

before entry of judgnent was a transfer with intent to hinder

15 Even if the deposit of funds into the Zions bank account
did not qualify as a transfer under 8 727(a)(2), which it surely
does, it would constitute conceal ment under that provision. Debtor
admtted at trial that he noved the funds to hide themfromthe
creditors represented by M. Berne.

16 A creditor is defined under the Bankruptcy Code as an
“entity that has a claimagainst the debtor that arose at the tine
of or before the” petition date.” 8§ 101(10)(A). A claimis
a “right to paynent, whether or not such right is reduced to
j udgment, 1iquidated, unliquidated, fixed, contingent, matured,
unmat ured, di sputed, undisputed, |egal, equitable, secured, or
unsecured[.]” 8 101(5)(A).
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creditor within the nmeaning of 8§ 727(a)(2), because the claimarose
when the accident occurred).

| find that debtor acted with the intent to hinder and del ay
his creditors when he transferred the funds to the Zions bank
account. Denial of discharge under 8§ 727(a)(2) “need not rest on a
finding of intent to defraud. Intent to hinder or delay is
sufficient.” Bernard, 96 F.3d at 1281 (original enphasis). Wile
direct proof of the requisite intent under 8 727(a)(2) is rare, it
is present in this case. Debtor admtted in his trial testinony
t hat he opened the Zions bank account to prevent the prejudgnment
attachnment of those funds.?

Debt or argues that he | acked the requisite intent, because he
was trying to prevent one set of creditors fromattaching his
assets, thereby insuring that those assets would be avail able for
equal distribution anmong all his creditors. There are two probl ens

with this argunent

1 Because debtor admitted that he intended to hinder and
delay his creditors, | need not consider whether there is
circunstantial evidence of the requisite intent. In re Adeeb, 787

F.2d 1339, 1343 (9th Gr. 1986). However, even if debtor had not
admtted that he acted with the intent to hinder and delay his
creditors, | could infer such intent fromthe circunstances of this
case. The transfer of funds to the Zions bank account is marked
with nore than one badge of fraud. The transfer occurred shortly
before debtor filed his chapter 7 petition and it was a transfer in

anticipation of a lawsuit. |In addition, the circunstances of the
transfer are suspicious, and debtor has failed to produce any
“explanatory or rebutting evidence.” In re Titus, 75 B.R 256, 259

(Bankr. WD. M. 1985)(quoting Allison v. MIldred, 307 S.W2d 447
453 (Mo. 1957)).
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First, debtor has admtted that he transferred the funds to
hi nder or delay certain creditors. That is sufficient to deny his
di scharge under § 727(a)(2). The Ninth Crcuit has addressed and
rejected debtor’s argunent. In Adeeb, the court stated that the
debtor in that case was

m staken in his assertion that he | acked actual intent because

he intended to protect sone of his creditors. Qur inquiry

under section 727(a)(2)(A) is whether [the debtor] intended to
hi nder or delay a creditor. |If he did, he had the intent
penal i zed by the statute notw thstandi ng any other notivation
he may have had for the transfer.

787 F.2d at 1343.

The other problemw th debtor’s argunent is that it is not
bel i evable. There is no evidence that any of the funds in the Zions
bank account were secured for equal distribution anong debtor’s
creditors. |Instead, debtor distributed all of the funds in the
Zi ons bank account for his own benefit shortly before he filed his
chapter 7 petition.

On Novenber 21, 2001, Debtor paid $120,000 out of the Zions
bank account in the formof prepetition attorney retainers. Exhibit
28. On that sane date, he transferred $3,500 to Chase Hanilton &
Conmpany (“CHC’). Exhibit 28. Debtor is a shareholder in CHC
Exhi bit 58, 12:14-15. Also, on Decenber 5, 2001, debtor transferred
$1,492.29 to the Rencher Law Firm (“the RLF"). Exhibit 28. Debtor
was an enpl oyee of the RLF and owned eighty percent of the RLF
t hrough the Guy B. Rencher, 1, P.C. Exhibit 57A, 11:3-10.

Debtor’ s expl anation that he opened the Zi ons bank account to

preserve the funds for the benefit of all of his prepetition
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creditors is sinply is not supported by the evidence. See Inre

Martin, 88 B.R 319, 323 (D. Colo. 1988)(rejecting simlar

expl anation as “pretextual” where debtor failed to identify other
creditors or show “that his obligation to them arose prior to the
time he purportedly nmade the paynents to theni).

For the reasons set forth above, debtor will be denied a
di scharge under 8§ 727(a)(2) in connection with the Zions bank
account .

3. Undi scl osed Transfers from Debtor’s Personal U.S. Bank

Account Nunber 153601176321 (“the 6321 account”)

Debtor testified at trial that the 6321 account was a personal
checki ng account he owned jointly with his wife. Question 3a of the
statenment of financial affairs requires that a debtor “[I]ist al
paynents on | oans, installnment purchases of goods or services, and
ot her debts, aggregating nore than $600 to any creditor, made within
90 days” before the petition date. Exhibit 55. Question 3b
requires the disclosure of “all paynments made within one year
i mredi ately preceding the cormencenent of [the] case to or for the
benefit of creditors, who are or were insiders.” |d.

There were a nunber of prepetition transfers fromthe 6321
account that debtor was required to disclose in his statenment of

financial affairs. Because debtor made material fal se oaths by
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know ngly and fraudulently failing to do so, he will be denied a
di scharge under § 727(a)(4)(A).1®

a. Undi scl osed Transfers to Insiders Wthin One Year

of the Petition Date

(1) Transfers to CHC and Chase Ham lton

Managenment (“CHW”

Debt or was the manager of CHM Exhibit 58, 10:19. Debtor
testified at trial that CHM was wholly owned by CHC and that he was
a fifty percent shareholder in CHC. Debtor also testified that he
was an officer and director of CHC. Debtor conceded in the PTO that
CHC and CHM are insiders. See PTO 1 3H.

The evidence introduced at trial establishes the follow ng
transfers fromthe 6321 account within one year of the petition
dat e:

1. A Decenber 28, 2000 transfer of $149,018.78 to CHC.

Exhi bit 5.

2. A January 17, 2001 transfer of $196,500 to CHM Exhibit 8.

3. A February 6, 2001 transfer of $134,500 to CHM Exhibit
10.

4. A March 7, 2001 transfer of $167,500 to CHM Exhibit 12.

For each of the four above-referenced transactions, the

regi ster for the 6321 account, Exhibit 9, shows a prior deposit of

18 Because | have decided that debtor will be denied a
di scharge under § 727(a)(4), | need not decide whether he should be
deni ed a di scharge under § 727(a)(2) and (3) in connection with the
6321 account.
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funds into the 6321 account from CHC or CHM The funds deposited
woul d be held in one or nore of debtor’s personal accounts and
eventual |y paid back out to CHC or CHMvia the transfers set out
above. *°

Debtor’s wife testified that she prepared and naintai ned the
regi ster for the 6321 account and wote nost of the checks fromthat
account.? Prior to trial, debtor’s wife characterized these
transactions as | oans. See Exhibit 63, 78:13-19 (Decenber 28, 2000
transfer); 86:25 - 87:15 (January 17, 2001 transfer); 95:23 - 96:8
(February 6, 2001 transfer); and 99:20 - 100:5 (March 7, 2001
transfer). At trial, debtor’s wife tried to back away fromthis
characterization, saying that she viewed themas | oans for
bookkeepi ng purposes only and that she was not sure of their true
nat ure.

Wi | e debtor acknow edges that he was obligated to return the
funds to CHC and CHM and that he and his wi fe obtained the benefit
of any interest earned to the extent the funds resided in their

personal interest-bearing bank accounts, debtor insists that these

19 These four transfers are simlar to nunerous other
transactions discussed at great length during the trial. For
reasons that were not explained at trial, |arge sunms of noney were

noved anong vari ous accounts belonging to debtor and entities with
whi ch debtor had a connection. Wile debtor’s wi tnesses were often
able to trace the novenent of funds anong the various accounts,
their ability to do so is not determnative of the issue before ne,
whi ch i s whether debtor know ngly and fraudul ently made materi al

fal se oaths when he failed to disclose the transfers.

20 Debt or has never argued that any distinction should be
made between checks he signed and those signed by his wfe.
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transacti ons cannot be characterized as | oans. |Instead, he maintains
that he was sinply holding the funds for CHC and CHM As a result,
debtor clains that he did not have to disclose the transfers set out
above because CHC and CHM were not his creditors. Debtor also
argues that he did not need to disclose the transfers, because they
were ordinary course transactions and thus the trustee could not
have recovered the paynents as preferential transfers under § 547.

(2) Transfers to the RLF

Debt or conceded in the PTOthat the RLF is an insider. See
PTO, § 3H  Between Decenber 28, 2000 and Decenber 4, 2001, a total
of $157,470.94 was transferred to the RLF fromthe 6321 account.
Exhi bits 6-7, 11 and 13-20. Debtor clains that the transfers
represented in exhibits 7 and 13-20, which total $51,739.95, were to
rei nburse the RLF for debtor’s personal credit card charges. Tammy
Jackson is debtor’s former bookkeeper. M. Jackson, who | find to
be credible, testified that it was a regular practice for the RLF to
pay debtor’s credit card bills and then to receive rei nbursenent
fromdebtor for the personal charges. She also testified that the
transfers represented in exhibits 7 and 13-20 were rei nbursenent of
personal charges paid by the RLF. Debtor is unable or unwilling to
expl ain the purpose of the other two transfers represented in
exhibits 6 and 11, which total $105, 730. 99.

Debtor maintains that, to the extent the transfers to the RLF
were for reinbursenent of personal credit card charges paid by the
firm he did not disclose those paynents because he consi dered them

to be paynents to the credit card conpanies, not transfers to the
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RLF. 2 According to debtor, he did not consider the RLF to be his
creditor and did not disclose the transfers for that reason. He
al so attenpts to justify his nondi sclosure by stating that the
paynents coul d not have been recovered as preferential transfers,
because they were not on account of antecedent debt and were
transfers in the ordinary course.

b. Undi scl osed Transfers Wthin 90 days of the

Petition Date

The follow ng paynents were nmade fromdebtor’s 6321 account
wi thin 90 days of the petition date, but were not disclosed in
debtor’s statement of financial affairs:

1. An Cctober 23, 2001 paynent to Aarons International, a
clothier, in the anount of $1,452.00. Exhibit 30.

2. A Novenber 19, 2001 paynent to Dr. Janes Kilgore in the
amount of $4,000. Exhibit 3.

3. A Novenber 27, 2001 paynent to Douglas Klein, DDS, in the
amount of $1,814.40. Exhibit 4.

Debtor maintains that he did not disclose these transfers
because, for various reasons, the trustee would not have been able

to recover the transfers as preferential transfers.

21 In response to question 3a of the statenent of financial
affairs, debtor stated that he nmade paynents to Anerican Express and
Citibank totaling $20,037 in the 90 days preceding the petition
date. He did not, however, disclose that those paynents were nade
t hrough the RLF.
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c. Analysis of Undisclosed Transfers

Debtor made a false oath relating to a material fact when he
failed to disclose in his statenent of financial affairs the
transfers to insiders and non-insiders fromthe 6321 account within
one year of the petition date discussed above. The om ssions
detrinentally affected admi nistration of debtor’s estate, because
they hindered the trustee’'s efforts to fully investigate debtor’s
pre-bankruptcy dealings. |In addition, the om ssions were material,
because they interfered wwth the possibility of preference or
fraudul ent transfer actions. See WIlls, 243 B.R at 63; Inre
Mat his, 258 B.R 726, 736 (Bankr. WD. Ark. 2000).

Debt or appears to argue that the fal se oaths were not materi al
because, for various reasons, the transfers ultimtely would not
have been recoverable by the trustee as preferential transfers under
8§ 547.

There is an easy answer to debtor’s contention. Wether the
transfers were avoi dabl e and thus recoverable for the benefit of the
estate is for the trustee to decide, not debtor. See In re
Haver| and, 150 B.R 768, 772 (Bankr. S.D. Cal. 1993)(“The
determ nati on of whether property has value for the estate is not
for the debtor to make.”). The purpose of § 727(a)(4) “is to insure
that those interested in the case, in particular the trustee, have
accurate information upon which they can rely without having to dig

out the true facts or conduct exam nations.” 1In re Coonbs, 193 B.R

557, 563 (Bankr. S.D. Cal. 1996)(quoting In re Lunday, 100 B.R 502,

508 (Bankr. D. N.D. 1989)). “Neither the trustee nor the creditors
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shoul d be required to engage in a | aborious tug-of-war to drag the

sinple truth into the glare of daylight.” Inre Tully, 818 F.2d

106, 110 (1st Gir. 1987). Unfortunately, that is precisely what has
happened in this case. The tinme spent and expense incurred by the
trustee is a textbook illustration of the inportance of ful
di scl osure.

| also find that debtor know ngly and fraudulently failed to
di sclose the transfers fromthe 6321 account. Debtor intentionally
omtted informati on about the transfers fromhis statenment of
financial affairs as part of his schene to control access to
i nformati on about his financial and busi ness dealings. The
om ssions are part of a continuing pattern of w ongful behavior
indicating fraudulent intent. At the very least, the om ssions are
evi dence of a reckless indifference to the truth and the inportance
of full disclosure.? There are several badges of fraud present.
In terms of both nunber and dollar anmobunt, nost of the undiscl osed
transfers fromthe 6321 account involved transfers to insiders of
debtor. In addition, debtor has not satisfactorily explained the

pur pose of nost of the transfers, nor has he offered any expl anation

22 Further evidence of debtor’s reckless indifference to the
truth is his failure to amend his statenent of financial affairs to
fully renedy the omssions. |Inre Tully, 818 F.2d 106, 111 (1st
Cir. 1987). Shortly before the trial, debtor amended his response
to question three of the statenent of financial affairs to state
that two credit cards “may have been paid through” the RLF. Exhibit
57 at 10. Debtor did not address, mnmuch |less correct, any of the
ot her om ssions di scussed above.
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for the highly unusual manner in which he conducted his business
affairs.

Debtor maintains that he did not disclose the transfers to CHC,
CHM and the RLF, because he did not believe those entities were his
creditors. Debtor’s explanation defies belief. Wth regard to the
transfers to CHC and CHM debtor admtted in his testinony that he
had to return the funds he was allegedly holding for those entities.
CHC and CHM therefore had a right to repaynent whil e debtor had
possession of the funds. That is sufficient to make CHC and CHM
creditors. The sanme is true of the paynents to the RLF. The
evidence is that, for sonme of the transfers, the RLF paid persona
credit card charges on behalf of debtor and that debtor was
obligated to reinburse the RLF. Thus, the RLF was a creditor and
the transfers should have been disclosed in response to question 3b
of the statenent of financial affairs. Wth regard to the paynents
to the RLF for which debtor offers no explanation, in the absence of
evidence to the contrary, | infer fromthe paynent and other facts
di scussed that debtor owed those funds to the RLF, for whatever
reason, and that the RLF thus was a creditor of debtor’s.?3

For the reasons set forth above, debtor will be denied a
di scharge under 8§ 727(a)(4)(A) for know ngly and fraudulently

failing to disclose prepetition transfers fromthe 6321 account.

23 Debt or does not argue that any of the paynents to the RLF
were gratuitous transfers. |If they were, they should have been
di scl osed in response to question 7 of the statenment of financi al
affairs, which generally requires disclosure of all gifts nmade
within one year of the petition date.
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4. Failure to D sclose dosed Bank Account

Question 11 of the statenment of financial affairs requires the
di scl osure of all accounts held in the nane of the debtor or for the
benefit of the debtor that were closed within one year preceding the
petition date. Debtor listed only one closed account in his
statenment of financial affairs, the Zi ons bank account. He should
have |isted one other, U S. Bank account nunber 153691612938 (“the
2938 account”), and will be denied a discharge under 8§ 727(a)(4)(A)
for failing to do so.?

The 2938 account was held in debtor’s nane and cl osed on
Decenber 6, 2001. Exhibit J. Debtor testified that the funds in
this account belonged to the RLF and that he held the account only
as a nom nee. M. Jackson testified that she bal anced the books for
this account and that debtor never used the funds for personal
expenditures. This testinony is in direct conflict with debtor’s
representation in an April 2001 | oan application that he owned the
account. See Exhibit 64. There are only two possi bl e expl anations

for the discrepancy. Either the funds did not, in fact, belong to

24 The 2938 account is the same as one of the accounts
di scussed in section II1.B. of this nmenorandum opi ni on.

The trustee also all eges that debtor should be denied a
di scharge for making a false oath by failing to disclose the other

account discussed in section I11.B. of this menorandum opinion, US
Bank account nunber 153691137340 (“the 7340 account”), as a cl osed
account in his statenent of financial affairs. | wll not deny

debtor’ s di scharge based on his failure to disclose the 7340
account. The account was not held in debtor’s name and the trustee
has not established that it was held for his benefit.
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debtor and he lied on the |oan application, or they did belong to
him and he Iied when he failed to disclose that fact in his
bankr upt cy.

| need not decide whether debtor or the RLF owned the funds in
t he 2938 account to rule on the trustee’s claimfor denial of
di scharge. Even assumi ng that debtor did not owmn the funds in the
2938 account, he shoul d have disclosed that account in his statenent
of financial affairs. The 2938 account shoul d have been di scl osed
because it was closed within one year of the petition date and was
titled in debtor’s nane. There is no question that debtor
understood that he was required to disclose all property for which
he held legal title, even if he believed that he did not have a
beneficial ownership interest in the asset. See Exhibit 57A, 53:12-
14.

Debtor’s false oath with regard to the 2938 account is
mat eri al, because it bears a relationship to debtor’s business
transactions and concerns the discovery of his business dealings.

| also find that debtor know ngly and fraudulently failed to
di scl ose the 2938 account. Debtor has not conme forward with any
convi nci ng explanation for his failure to disclose the account. |
amthus left with the inescapable conclusion that he did so as part
of his schenme to deny access to information about his overal

financial situation and business dealings. 2

25 Because | have decided that debtor will be denied a
di scharge under 8§ 727(a)(4)(A), | need not decide whether he al so
(conti nued...)
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V. CONCLUSI ON

For the reasons set forth above, debtor will be denied a
di scharge under § 727(a)(2)(A) and (B) and (4)(A) and (D). Counsel

for the trustee shall submt a judgnment within ten days.

ELI ZABETH L. PERRI S
Bankr upt cy Judge

cc: Sally R Leisure
Robert L. Carlton
United States Trustee
Dani el H Rosenhouse
Gary |. Genley
Robert S. Banks, Jr.

35( ... continued)
shoul d be denied a discharge under 8§ 727(a)(2),(3) or (5) in
connection with the 2938 account.
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